





























Treas. Reg. § 1.468B-2(k)(1) provides that a QSF must file an ihcome tax return with
tespect to the tax imposed under Reglation § 1.468B-2(a) for each taxable year that the fund
is in existence, whethér or not the-fund has gross income for that taxable year.

B, District Liaw

D.C. Code § 47-1810, Ol(a) prov;des that the purpose of Subchapter X of

Chapter 18 of Title 47 is to impose a "franchise tax upon every earpor ation, financial institution,
and unincorporated business for the prmIege of carrying on or engaging in any trade ot
business within the District and of receiving such-other income as is derived from seurces
within the Distriet."

The predecéssor to D.C. Code §§ 47-1810.01(a) has been interpreted to impose the coiporate
franchjse tax even on corporations not doing business in the District, if such cotporation was
receiving income from a District source. Capital Holding Corporation v. Dzm ict of Colymbia,
374 A2d 573, D.C. Ct. of App (April 18, 1977).

The entire net income of any corporaﬁon derived from any trade or business carried on ot
engaged in wholly within the District is considered to be from District sources, and is allocated
to the District along with other income from District sources. When the net income of a
corporation is derived from soutces within and without the District, the taxpayer must apportion
business income and allocate fonbusiness income. D.C. Code Ann, §47-1810.02(a).

D.C. Code §§47-1801.01(10), (10)(A) and (10)(C) provide, ini pertinent part, that "corporation”
medris "[a]ny entity of erganization of any kind treated as a corporation for tax

purposes under the laws of the District, wherever located, which, were it doing business in the
District, would be subject to the tax imposed by this chapter” or "a joint-stock company, trust,
any association or other organization that is taxable as a corporation under federal ihcome tax
law."”

D.C. Code § 47-1801. 01(8) defings "commercial domicile” as "the prineipal place from
which the trade or business of the taxpayet is directed or managed.”

D.C. Rule 9-124.8 provides that interest and dividends from District sources are nonbusiness
income allocable to the District,

V. ANALYSIS
A. The Taxpayer is a Corporation
Under the IRC, a QST is treated as a corporation and any tax imposed under Regulation

§ 1.468B-2(2) is treated as a tax imposed by section 11 (tax imposed on the tax-ai-b'le iitcome of a
corperation). As QSFs are taxable as corporations under federal income tax law, QSTs meet the

definition of "corporation" defined in D.C. Code §§ 47-1801.01(10), (10)(A) and (10)(C). Thus,

as an initial matter, the taxpayer here is a corpotation potentially subject to the District’s
corpotate [ranchisetax. Seg D.C. Code §§ 47-1810.01(a).












III. LAW & ANALYSIS

A sales tax is imposed under D.C. Code § 47-2002(a) upon all vendors for the privilege
of making a “retail sale” or “sale at retail” of tangible personal property and certain
selected services. For sales tax purposes, “tangible personal property” means corporeal
personal property of any nature. D.C. Code § 47-2001(s).

Among the enumerated taxable services is: “The sale of or charges for the service of
repairing, altering, mending, or fitting tangible personal property, or applying or
installing tangible personal property as a repair or replacement part of other tangible
personal property, whether or not such service is performed by other means of coin-
operated equipment or by any other means, and whether or not any tangible personal
property is transferred in conjunction with such service.” . D.C. Code § 47-2001(n)(1)()
and D.C. Mun. Regs. tit 9 § 465.1. _

However, “the amount charged for labor or services rendered in installing or applying the
property sold shall not be subject to the tax if both of the following conditions are met:
(a) [t]he charges for installation must be shown separately from the sales price of the
property; and (b) [t]he property must not have been applied or installed as a repair or
replacement part of other tangible personal property.” D.C. Mun. Regs. tit 9 § 407.2,
However, “[i]f labor and service charges and sales price are not shown separately, the tax
applies to the total amount received from the sale of property and installation charges.”
D.C. Mun. Regs. tit 9 § 407.3.

Additionally, since the District Code and Municipal Regulations make a distinction
where an installation charge is rendered in comnection with the sale of a new and
complete item of tangible personal property, the installation charge is not subject to
District sales tax, provided it is separately stated. D.C. Code § 47-2001(p)(2)(C) and
D.C. Mun. Regs. tit @ § 465.2. The District of Columbia Court of Appeals recognized
that the legislature could “[c]ondition an exclusion [from the tax base] on an amount
being separately stated.” FExpedia, Inc. v. District of Columbia, 120 A3d 623, 642
(2015).

D.C. Mun. Regs. fit 9 § 465.2 lists examples of items that arc considered the sale of a
new and complete item:

(a) Draperies;

(b) Venetian blinds;

(c) Storm windows and doors;
(d) Wall-to-wall carpeting; and
(e) Gas and electric stoves.

D.C. Mun. Regs. tit 9 §§ 465.2 (a)-(e)



























. LAW & ANALYSIS

An income tax is imposed under D.C. Code §47-1806.03 upon all resident individuals.
Married District taxpayers may file a joint return or separatély on the same return. D.C,
Code §47-1805.01(c). However, the filing status must be the same on both the federal
and District return. Id, If a joint income tax return is filed, OTR shall separate the amount
due to the spouse who owes delinquent taxes from the spouse who does not owe
delinquent taxes based npon the proportion of gross income of each spouse. D.C. Code
§47-4432.

OTR may offset all or part of a taxpayer’s District refund to satisfy debts resulting from a
default under a federal student loan program. D.C. Code §47-4431(c}2).

The District may grant “injured spouse” status to the non-liable taxpayer “for prior D.C.
taxes, D.C. unemployment compensation debt, or child support.” Form D-40 Instructions,
Page 9. Debts resulting from a default under a federal student loan program are not listed
as an eligible debt.

The IRS may offset a taxpayer’s refund to satisfy & legally enforceable debt to any
federal creditor agency once it has received notice of the debt. Internal Revenue Code
(“IRC”} §6402(d)(1). However, the term “injured spouse” or the authority to separate a
refund does not appear in the IRC. This authority derives from Title 31 of the Code of
Federal Regulations, See IRM §25.18.5.1 referencing 31 CFR 285.2(1). The IRS must
notify the federal creditor agency thet a payment has been made and the federal creditor
agency shall pay an amount equal to the refund. 31 CFR 285.2(g).

The District conforms to the current version of the IRC where applicable. D.C. Code §47-
1801.04(28). In addition, the District conforms to several specific definitions found in the
IRC. See D.C. Code §47-1803.02(a) (definition of “gross income™) and D.C. Code §47-
1803.03(a)(1) (definition of “business expenses™). However, the District does not
conform to other titles of the United States Code or the Code of Federal Regulations.
Therefore, the IRS has been granted the authority to recover the amount paid fo an
“injured spouse” from the federal creditor agency. In contrast to the RS, OTR does not
have the ability to recover funds from a federal creditor agency.

The granting of “injured spouse” protection for non-tax debts is by administrative grace
and is not required by any provision in the D.C. Code. Therefore, OTR as a matter of
administrative policy, requires the request for “injured spouse” protection be made with
the originally filed District tax return, so the refund can be separated before funds are
transferred to the federal creditor agency,

2









There are various tax benefits granted to QHTCs, One of these benefits is a sales tax exemption
for the purchase of computer software or hardware, and visualization and humag interface
technology equipment, including operating and applications software, computers, terminals,
display devices, printers, cable, fiber, storage media, networking hardware, peripherals, and
modems purchased in connection with the operation of a QHTC. D.C. Code § 47-2005(3 1) and
D.C. Mun. Regs. 9 § 1111.3.

But for this special QHTC exemption, the gross receipts from the sale, lease, or rental of any
computer software are taxable regardless of whether the software is “canned,” prepackaged, or
customized. D.C. Mun. Regs. 9 § 474.4. The Office of Tax and Revenue (“OTR”) issued
guidance, which concluded that both SaaS$ and traditional software applications are both taxable
services. OTR Notice 2017-06.

We think the same logic applies to this sales tax exemption, and, consequently, OTR will not
distinguish between SaaS and traditional software when applying the exemption in D.C. Code §
47-2005(31). Based on the facts in your request, CoStar currently qualifies as a QHTC and,
therefore, the sales tax exemption is applicable.

However, charges for maintenance, warranty services, and/or service calls are considered a
repair of personzl property and are subject to sales and use tax. D.C. Mun. Regs. 9 §§ 464.1 and
464.3. Since, the sales tax exemption for QHTCs only applies for software, and, because
maintenance contracts are not software, the exemption would not apply to any maintenance
charges.

Consequently, the exemption would not apply to any payments by the taxpayer to a veador for
maintenance, warranty services, and/or service calls, If the charges for software and maintenance
are not separately stated, however, the exemption will not apply, and the total transaction will be
subject to sales and use tax. Accordingly, charges for “license [nontaxable] and support fees
[taxable]™ will not be exempl, unless the invoice separately states charges for the SaaS license
from charges for suppott,

V. CONCLUSION

This letter is limited to the facts that were provided in your request. The tax treatment of the
products may be affected if additional or different material facts are presented. No opinion is
expressed or implied concerning.the tax treatment of any item discussed in this letter except as
expressly stated herein. The analysis set forth herein is based on the law and regulations
currently in effect and may be affected by future changes in those authorities. This letter does not
have the force and effect of law and can be relied on only by the estate which requested it.

3 See I C<ibit A - Software and License/Support Fee Schedule.















services. For sales tax purposes, “tangible personal property” means corporeal personal p1operty
of any nature. D.C. Official Code § 47-2001(s).

The District of Columbia includes in the definition of retail sale the “sale of or charges for digital
goods.” D.C. Official Code § 47-2001(n)(1)(BB).

Digital goods are defined to include “digital audiovisual works, digital audio works, digital
books, digital codes, digital applications and games, and any other otherwise taxable tangible
personal property electronically or digitally delivered, whether electronically or digitally
delivered, streamed, or accessed and whether purchased singly, by subscription, or in any other
manner.” D.C. Official Code § 47-2001(d-1). Digital goods do not include cable television
service, satellite relay television or radio subject to tax under § 47-2501.01 unless expressly
included in the definition of digital good. Id.

A variety of services are also subject to District sales tax law, including data processing services
and information services.

Under D.C. Official Code § 47-2001(m){(1)(N)(i) the term “data processing services” is defined
as: .

the processing of information for the compilation and production of records of
transactions; the maintenance, input, and retrieval of information; the provision of
direct access to computer equipment to process, examine, or acquire information
stored in or accessible to the computer equipment; the specification of computer
hardware configurations, the evalvation of technical processing characteristics,
computer programming or software, provided in conjunction with and to support
the sale, lease, operation, or application of computer equipment or systems; word
processing, payroll and business accounting, and computerized data and
information storage and manipulation; the input of inventory conirol data for a
company; the maintenance of records of employee work time; filing payroll tax
returns; the preparation of W-2 forms; the computation and preparation of payroll
checks; and any system or application programming or software.

Further guidance is provided in D.C. Mun. Regs. tit. 9 §474.4, which states: “gross receipts from
the sale, lease or rental, or maintenance of any computer software shall be subject to the tax
regardless of whether the software is canned, prepackaged or customized.”

Examples of taxable computer software and software services include system software,
application software, computer programming, software modification, and software updating, Id.

Under D.C. Official Code § 47-2001(n){1)}{N)(ii) “Information services” is defined as:

“the furnishing of general or specialized news or current information, including
financial information, by printed, mimeographed, electronic, or electrical
transmission, or by wire, cable, radio waves, microwaves, satellite, fiber optics, or
any other method in existence or which may be devised, electronic data retrieval








