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UL LAW & ANALYSIS

A, Law and Legislative History

To qualify es a QHTC in the District under D.C. Code Ann, §47-1817.01(5)(A), a taxpayer must
be (1) an indtvidua) or entity organized for profit and leasing or owning an office in the Distyict of
‘Columbia; (i} have two o more quaiified employees in the Disteiet; and (1) derive at fenst 5 1% of its
gross rovenues sarned in the Distriot from QHTC activities, Previously, D.C. Code §47-1 817.01(5)(1)
allowed for QHTC atatus where an individual or entity siniply maintained ap vffice, hoadquarters
or base of operations in the Distriet,

A lease is defined in the dictlonary as “a contract by which one cenveys land, tenements, or
hereditaments for 1ifs, for a term of years or at will or for any less interest than that of the lessor,
usuelly for a specified rent or compensation.” Webster's Third International Dictlonaty. See
Columbia Plaza Tenants Assoctation v. Columbin Plaza Limited Partnership, S. Ct, D.C., No.
02cal0226, 2003 WL 25279036 (April 28, 2003).

A review of the legislative history of the QHTC statqte provides that there was a dus] focus on
Jjob creation and inducing businesses to locate in the Distrie, Some of the legislative materialg

the bill, B13-752, that the “atfraction and creation of new high technology-based businesses
represents an important source for pew Jobs and public revenue for the District of Columbia,”
The legislative history also focuses on the importance of inducing businesses to locate within the
Distriot of Columbia, Por example, the legisiation s generally described ag consisting of “
series of tax incentives to ehcourage high techuology companies to locate ta the District of
Columbia.” Section 201 of the legislation, which provides a tax credit for companies who
relocate job opportunities to the District of Columbia, is explained as “providfing] a tangible
incenttve which will spur relocation” and encourage more high-technology companies to “locate
in the District.” Additionally, there are other tax incenfives in the legislation (.., D.C. Code

§ 47-811,03 (2001)) directly targeted at inducing companiss to buy or lease real property to
conduct their operations.

Based on the change in the statute and the legislative history of the injtial QHTC law, the
purpose of the stafute was to provide tax incentives to thoge businesses whioh have some
intention to have an ongoing husiness operation in the District,

B. Apnligetion to,

The recent legislative
change eliminating the “bage of operations in the District” language and replacing it with the
requirement that a QHTC lease or own an office in the District signals an intent {o require a more
enduring connection to the District than previously needed.

The definition of “lease” for Distriet burposes contemplates a conveyaace of land or tenements
for a period of time. Webster's Third International Dictionary. See Codumbia Plazg Tenants
dssociation v, Columbia Plaza Limited Parinership, 8. Ct, D.C., No, 02¢a10226, 2003 W1,
25279036 (April 28, 2003). Thig deffnition indicates that “lepge® signifies much more thay 4




1ight to use offioe space on 4 Hmited or constrained bagts, This s also echoed In the legislative
history of the QHTC statute, whisch contemplates the moaning of “lease” ag the operation of ap
- ongoing business in tha Disirict. '

P T

e . However, wnder D.C, Goda At §47-1805.028 &°
" QHTC cannot be & member ofa comblned fillng group, ' :

This ltter is Himitod to the facts that were provided in your tequest. The tax ireattment may be
affocted if additional or diffovent Material Taots are preserrted. No opinion s expressed oy
implied concerning the tax trsatment of any {tem diseussed iy this letter except ag exprossly
staled hateln, The analysis set forih hotein 19 based on the law and ro gulatlons ourrently in effect
arid may be affacted by faturs chauges {n those authorliies. This letter does not have the force
and effect of law and can ba relied on only by the taxpayer who requestod it

Pleass contact this office if you have further questions,

Sihegrely, | _

Assistant Genera] Coungsel
Qf'ﬁce of Tax and Revenue
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IIE. LAW

The District of Columbia (“District”) imposes a gross receipts tax on:

each company that sells or charges for cable television service, satellite relay
television service, and any and all other distribution of television, video, or radio
service with or without the use of wires provided to subscribers or paying
customers, whether for basic service, ancillary service, or other special service,
end any other charges related to providing the services within the District of
Columbia, including, but not limited to, rental of signal receiving equipment [...].
D.C. Code Ann: § 47-2501.01(a).

~This tax applies only to sales or charges for “cable television service, satellite relay television
service, and any and all other distribution of television, video, or radio service”. Services that
fall outside of this definition are not subject to the gross receipts tax (however, other taxes,
including the sales tax, may apply).
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I, LAW & ANALYSIS

An estatetax is imposed vnder D.C. Code §47-3703, on the transfer of gvery
nonresident’s taxable estate having its taxable situs in the District, A nonresident is *a
decedent who was domiciled outside of the District at his death.” D.C. Code §47-
3701(8).

The taxable situs of tangible personal property is the place where the property is
customarily located at the time of the decedent’s death, D.C. Code §47-3701(1 2AYB).
The regulations expand on this definition and state, “[tThe taxable situs of tangible
personal property which, by its nature, is readily movable shalf be determined by the
Direotor from the facts of each case.” D.C. Mun. Regs. 9 §3703.7.

The Supreme Coutt of the United States has addressed the question of situs of artwork on
loan to a museum in City Bank Farmers' Trust Co. v. Schnader, 293 1).8. 112 (1934). In
this case, the Pennsylvania inheritance law imposed a tax upon the transfer by will or
intestate laws of personal property within the commonwealth when the decedent is a
nonresident at the time of his death. /4. at 116, Thomas B, Clarke, a resident of New
York, loaned paintings to & museum in Pennsylvania and died testate while they were on
exhibition there, Zd, at 116, His will was admitted to probate in New York, and letters
testamentary issued to appellant to which, as trustee, the residuary clase transferred the
pictures, /4. at 116.

The Cowrt examined if the paintings had a taxable situs in Pennsylvania at the time of M.

Clarke’s death or whether situs romained in New York because the paintings resided only
temporarily in Pennsylvania. The Court coneluded, “Tby] sending them into Pennsylvania
and by his omission to have them returned to New York and his lack of definite intention
ever go to do, Clarke failed to maintain an actual situs in New York and created one for

them in Pennsyivania.” Id. at 121,

As the Court in Sehnader opined “[m]ere floating
intention that some time in the future the pictures would be returned to New York was
not sufficient to retain them with the jurisdiction of that state and to keep them without
the jurisdiction of Pennsylvania.” Id. at 119, T




The Supreme Court has held;

But we do not find it necessary to discuss the issue thus raised, for it has been
repeatedly held by this Court that the power of testamentary disposition and the
privilege of inheritance are subjeot to state taxation and state regnlation and that
regulatory taxing provisions, even though they produce inequalities in taxation, do
not effect an ynconstitutional taking of property, unless as was said in Dane v.
Jackson, 256 U. 8, 589, 599 (1921) the taxing statute ‘results in such flagrent and
palpable inequality between the burden imposed and the benefit received, as to
amount te the arbitrary taking of property without compensationf,.,]’

Stebbins v, Riley, 268 U.8. 137, 140-141 (1925),

IV.  CONCLUSION

The fact that ofher jurisdictions exempt does not compel the District fo
grant such an exemption, “A nation within whose territory any personal property is
actuatly situate has as entire dominion over it while therein, in point of sovereignty and
jurisdiction, as it has over immovable property situate there, It:may regulate its transfer,
and subject it to process and execution],)” Frick v. Pennsylvania, 268 U.5. 492.
Therefors, the District has the authority fo regulate and tax property that is physically
within its borders, Any attempt to tax by another jurisdiction would
contradict the principles set forth in Frick amd would violate the due process clause of the
Fourteenth Amendment. : :
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1. Whether the Government Created the Orpganization

B See Kentuchy River Cmty, Care, Inc, v, NLRE, 193 F3d 444, 449-52 {6th Cir, 1999) (iadividual or entity
directly filing articles of incorporation is the relevant entity for determining the instrumentality or political
subdivision statute of a corporation; held private citizen to be creator of the honprofit corporation instead of the
Kentucky state government because the Kentueky employee filing the articles of incorporation only did so in his
capacity as g private citizen),

* Rev. Rul, 57-128, 1957-1 C.B. 311; Kentucky Emps. Ret. Sys. v. Seven Cvs. Servs., Inc.,
901 F,3d 718, 726-30 (6th Cir.2018) (cites to the six-factor test in Rev. Rul. 37-128, but also applies modifications
to the six-factor fest io determine instrumentality and cites to other court cages where madifications were made to
the six-factor test). I




3. Whether an Enabling Statute Guides or Otherwise Circumseribes the Egtity’s Actions

If a statute prescribes guidelines for the entity’s actions, this factor is met.%? _

- . R B
Kentucky Emps. Ret. Sys. v. Seven Clys. Servs., Tne., the Kentucky state govérnment itmposed
licensing and state oversight requirements on the health center in exchange for state funding,3®

4. Whether the Government Anpoints the Entity’s Leadershin

The

% Dep’t of Emp’tv. United States, 385 U8, 355 (1966) (holding that Red Cross met this factor of the instrumental

ity
fest because there was a congressional statute enahling the Red Cross’ action).

“_“ Kentucky l:?.ff’tgﬁ_f?ez‘. Sys. v, Seven Ctys. Servs, Inc., 901 F.3d 718, 726-30 {6th Cir. 2018).

2 ,&@ﬂgﬁg_@g@&, Ret. Sys. v, Seven Ctys. Servs., Inc., 501 F.3d 718, 726-30 (6th Cir. 2018).

¥ Lebron v, National R.R. Passenger Corp., 513 U.S. 374, 194-99 (1995); 49 U.8.C. § 24302.




maejotity of Amtrak’s board members are nominated by and selected by the President of the
United States, in consultation with majority and minority leaders of the House and Senate.® In
Lebron, the court held that this appointment process for Amirak’s board was ultimately

controlled by the government because nominations and consultation ocourred wholly between
government entitiss.*

5. Whether Cortrol and Supervision of the Organization js Vested in Public Authority

1 .11

@ See id; 9 U.S.C, § 24302(z).
® Lebron, at 394-99,

? Kentucky Emps. Ret. Sys. v, Seven Ctys. Servs., Inc., 901 F.3d 718, 726-30 (6th Cir. 2018).
s , e

" Kentucky Einps Ret Sy . Seven Ctys. Servs, I, 901 F.3d 718, 72630 (5h . 2015,




Employees.™ In Kentucky Employees, the Kentucky state government issued regulations on the
procedures that the private health center must follow with regards to a business plan and budget
aed conditioned receipt of state funds on compliance with these state regulations.® Bven so, the

court found that heavy regulation of an entity and conditioning receipt of povernment funding on
compliance does not constituie control !

6. The degree of financial autonomy and the source of ifs operating expensss.

 Kenincky Emps. Ret. Sys. v, Seven Ciys. Servs,, Inc,, 901 F.3d 718, 726-30 (6th Cir, 2018).

® .

! See id, at 728 (quoting In re Las Vegas Monorail Co., 429 B.R. 785 (Bankr. D, Nevada 2010), “regulation or
oversight does not, by itself, make an entity a public agency” or instrumentality).
® See id., at 729 (power to dissolve supports evidence of contrel, but mere ability t¢ impair the entity’s ability to
fuaction does not constifute control). I -




[ ot

The District exempts from sales tax sales of tangible personal property in which the
purchaser intends at the time of purchase to resell the property as is or intends at the time of
purchase to incorporate the property into another product for sale.5 There are thiee
circumnstances in which a purchase of tengible personal property or taxable services is for resale:
(1) the purpase is to resell or rent the property in the same form; (2) the purpose is to incorporate
or attach the property inte another property for sale: and (3) the purchase is to use ot incorporate
taxable services into another service for sale.” The District defines “sale” as a transfer of title or
possession for consideration.®® I

S ACS State and Local Solutions v. DC, which
held that the resale exemption applies when the entity: (1) inténds to resell the goods at the time
it purchased them; (2) lacks $ufficient power over the goods to be said to “use” then; and (3) is
not the end user of the good.* - |

o : However, as stated by the DC
Circuit in United States v. DT, the eritical question is not who holds fitle to the property as
between the contractor and the United States, but whoss credit is used in the purchase.”

%13.C. Code Ann. § 47-2001 (2015).

"D.C. Mun. Regs. tit. 9, § 414.5 (2017).

#D.C. Code Ann, § 472001 (2015).

® ACS State and Local Solutions, Inc. v. Disirict of Columbia, No. 1832-02 (D.C. Super. Tax. 2005).

M “These two cases make it clear that it is not critical who holds title to the purchased items as between the United
States and its contractor. Nor is the degree of control over the contractor that the United States exercises with respect
to the purchases critical. The key faclor is whose credit, between the United States and the contractor, is bound by
the purchasing agreement with the seller.” United States v. D.C., 669 F.2d 738, 743 (D.C. Cir. 1981) (citing to
Untied States v. Forst, 442 F Supp. 920, 924 (W.D. VA, 1977)).

I,

9




i o .. .. However,inthe ACS case, ACS
©hadVirtually ng coxitrol over how the mefers were used. ACS was not to commence “any aspect
of the scope of work™ until it had received approval from the District; ACS had no authority to
alter or establish parking meters without the District’s approval. '

) o According to New Mexico, federal purchasing agents are those who
lack an independent role in the purchase so as to make the sale “in both a real and symbolic
sense, a sale to the United states.”” Similarly in Kern-Limerick v. Seurlock, the Supreme Court
determined that the contractors were purchasing agents for the government because the contract
specified the purchase was made by the government, and that title would directly transfer to the
governtient rather than to the contracior,™

10




Under Aerospace v. State Bd, ?Egﬁdfz:é&;i?m: indirect materials a contractor procures to
provide services to the governtment are exempt from sales and use tax after the property
purchased is resold to the government with title vesting in the government.”™

- ferospace Cirp. v. State Bd. of Equalization, 218 Cal, App.3d 1300, 1311-12 (1990),

¥ Fecleral Acquisition Regulations (FAR) are a set of federal rules that govern the government procurement process
in the United States, Under contracts with FAR title passage clauses, title vests in the government for all propertty
acquired or fabricated by the confractor, 48 C.F.R, §45,402.

11
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. However, under these cases, the title of the purchased property all transferred from
the contractor to the government, either under an FAR title passage clause or with similay title
transfer provisions.* Speificaily, under Day & Zimmerman, although the contract did not
explicitly contain an FAR title passage clause, the Texag Supreme Court noted that the key
inquiry for the exemption was “whether there was a transference of title or possession from [the

coniractor] to the United Stateh o

V. Conelusion o T

This letter is limited to the facts that were provided in your request. The tax freatment of
the products may be affected if additional or different material facts are presented. No opinion is
expressed or implied concerning the tax treatment of any item discussed in this letter except as
expressly stated herein, The analysis set forth herein is based on the law and regulations
curtently in effect and may be affected by future chenges in those authotities, This letter does not
have the force and effect of law and can be reliad on only by the taxpayer who requested it.

clause in the contract was sufficient to meet with the FAR standerds in order to qualify the contractor for sales and
use tax exemption, Finally, in MeDonnell Douglas the Missouri Supreme Court determined that title passed to the
government with FAR title passage clauses in the contract, See derospace at 1113-14; Straphorn v. Reptheon F-
Systems, Inc, 101 8.W.3d 558, 565-66 (Tex. App. 2003); MeDonnell Douglas Corp. v. Director of Revenue, 945
5.W.2d 437, 441 (Me. 1997),

B Day & Zimmerman, Ine. v. Compiroller, 519 8,W 24 106, 110 {Tex, 1975),

i2
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Whena refund application s friade by & veidor whe has collested refinbutseraent of sales tax, no
agiunl refuid pf moiieys shall bemade to suoh vendar, witl he shall st estabilish that the
vendor has tepaid to the putehaser the amount for which the application for refund is msde,

IV.  APPLICATION AND CONCLUSIONS

e Under Dlistrict Taw, hotel rooms
teftedd Tt o perind of longer fan 90 ays ate exempt from kxation, SeeD.C. Code § 47-
2002(B)(L)(CY; D.C. Code § A472001(v-1); D.C. Mun. Reps. tit. 9 §446.1. Charges for roors
cotitrected for 91 or morve continuous days are not subject to the Distriot sales tax from the first
day of the comtract. Rooms not covered by the contract are subject to District sales tax. See
OTR's Position for Sales Tax Conteriing Hotgls, 11/01/2002,

* Under Square 345 Lid, P “ship v. District of Columbla, a person does not have to
actually occupy a room in order for a stay to qualify as continuous under D.C. Code § 47-
2001{v-1).

P -




